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Introduction 


understand the rules that have developed the Northwest concerning 
domestic relations law understanding the elements essential the 
creation valid contract necessary. fact, the close link 
family law with the rules and regulations applying contract that cre- 
ates confusion for the student making examination the legal princi- 
ples governing marriage. For early man there was little need for the 
legal regulation contract because had little any contact with large 
numbers people. For the same reason, marital regulation was 
essary. However, with the passage time, people banded together 
for protection, permanently settled villages and cities, and engaged 
business enterprise, the need for rules determine rights and corres- 
ponding duties became evident. The elements necessary create val- 
contract probably originated from custom, making possible enter 
into future binding arrangements necessary for the orderly functioning 
large groups people. people concentrated urban areas and 
industrial development continued, the contract assumed even greater im- 
portance our society. Contract law, being basic all the distinct 
fields jurisprudence and the stability everyday life, naturally 
formed the foundation for domestic relations law. 


contract defined essentially legally binding agreement and the 
rules relating thereto are crystallized statute and abundance 
mon law precedent. The essential requirements legal agreement are: 


acceptance. 

Consideration (This legal term meaning cause, 
motive, price, impelling influence which induces con- 
tracting party enter into 

legal purpose for entering into the contract. 

The parties the agreement must legally capable 
entering into contract. 

The contract must form required law. 


The following material will develop the principles marital regulations 
pertaining the Pacific Nerthwest, using basis the essential ele- 
ments ordinary business contract. 


The Marital Contract and Offer and Acceptance 


All state and federal courts have, theory, referred the 
ment between two persons wed contract. Marriage was intially 
treated contract because two parties had agree consent the 
nuptial tie. cases arising Oregon(2) and the courts 
define marriage contract entered into with the consent the state. 

statute, Oregon and Washington refer marriage civil contract. (4) 
Both Idaho and Montana basically define marriage personal relation 
growing out civil contract.(5) practical and legal consequence, 
marriage more than mere business agreement. Because the signi- 
ficant role assumed the family American life, the state has always 
interceded the marital contract through common law decision statute. 
Where the business contract concerned, normally, government has 
adopted policy keeping with laissez-faire economic the- 
ory (with some exceptions). Although laissez-faire theory longer dom- 
inates prevailing economic thought, the unwillingness the judiciary 
interfere the ordinary business contract quite apparent. For example, 
the doctrine caveat the buyer beware) still strongly 
pected legal circles. Where problems relating marriage are involved, 
the state unquestionably possesses the inherent power prescribe who 

can marry, the age which persons can contract marriage, property 
rights arising out marriage, the duties and obligations resulting from 
marriage, like. Therefore, referring marriage mere 


few illustrations will sufficient establish why marital contract 
differs many respects from ordinary business agreement. minor's 
contract, except one involving the necessities life, generally held 
voidable the option the minor. fact, person under the mini- 
mum legal age cannot held responsible civil suit for breach 
promise marry because marriage not classified necessity. 
However, should the minor over statutory minimum age enter 
legal marriage, the marriage, the absence other factors, cannot 
set aside. accordance with the United States Constitution, the valid- 
ity established business contract cannot impaired the pas- 
sage subsequent legislation. Yet, legislation affecting existing 
marriage permissibie the theory that marriage more than ord- 
inary contractual arrangement. Rugh Ottenheimer, the Oregon 
Supreme Court expressly held that, although the United States Constitu- 
tion forbids the enactment legislation impairing contract, marriage 
not considered ordinary agreement and the constitutional 


prohibition does not apply marriage and divorce. The cited court 
ruling doesn't mean that every marital contract right created through 
marriage will affected subsequent legislation. Weingert 
Kiessenbeck, while the child question was under eighteen, the Oregon 
legislature passed statute changing the majority for children 
from eighteen years age. The father, court order 
prior the legislation, was support his child during minority until 
further order. The Oregon Supreme Court ruled that retroactive ef- 
fect could not given the new legislation; however, the father would 
have support his child until the twenty-first birthday the original 
court order permitted modification. The marital contract differs from 
the business agreement another fashion. the ordinary business con- 
tract, either signatory can terminate the agreement, although damages 
may payable the innocent party for the wrongful termination. How- 
ever, once marriage has been consummated, cannot set aside 
the contracting parties because only the state can dissolve marriage. 
addition, the marital agreement must consummated between male 
and female, whereas the ordinary business contract can entered into 
between male, female, corporation. 


The United States Constitution does not confer power upon the federal 
government regulate matrimony; consequently, the individual states 
have right promulgate the marital ground-rules. 


All contracts, including marriage, require that there mutual, vol- 
untary agreement between two persons. enter into valid marital 
agreement, there must offer marry and subsequent accept- 
ance the offeree. Before there can valid offer and acceptance, 
the contracting parties must intend enter into marriage. Thus, ifa 
formal ceremony takes place and both participants treat the wedding 

frolic, there marriage because there was intent.(10) State 
Montana court decided that there must disclosed 
intent the part each spouse enter into cannot 
become married unwittingly accidentally. However, where validwed- 
ding ceremony performed and only one spouse inwardly treats the pro- 
ceeding laughing matter, the marriage legal because intent 
determined what appears the surface and what reasonable person 
observing the ceremony would have 


Where duress present, the marriage invalid because one spouse 
lacked the intent enter into contract. The question answered 

all such cases what constitutes legal duress. establish duress, 
the act threatened must usually unlawful; i.e., tort crime. Con- 
sequently, marriage induced fear, such threat inflict im- 
mediate and serious personal injury (as shot-gun wedding) the rel- 
uctant spouse, the necessary intent lacking. Some courts holdthatthe act 


duress must put person position where fears bodily harm 

Thus, the element duress not present when the 
complainant chooses marry the female defendant avoid bastardy 
The duress this case legal rather than physi- 
cal nature the marriage contracted avoid criminal prosecution 
(the result achieved contrary situation involving business con- 
tract where threat criminal prosecution does constitute duress). 

harm threatened party closely related one spouse for the 
purpose inducing marriage, thus overpowering the free will the 
contracting person, the marriage may some states, 
other types duress, such threatening one financial distress with 
exposure, sufficient set aside marriage. possible that 
decisions rendered the Northwest (except Washington) would follow 
the legal opinions enunciated elsewhere. Washington holds marriage 
induced duress voidable upon the option the innocent 
Idaho and Montana declare marital contract entered into duress 
The Oregon statute holds marriage consented 
force void from the time declared equitable decree (this 
deemed voidable marriage). (19) 


The law pertaining the business contract permits signatory parties 

avoid legal liability when certain types mistakes are evident. The 
same rule followed where mistake relating marital contract 
made. For example, one twin should substituted for another dur- 
ing wedding, the innocent spouse could annul the marriage the 
ground the mistaken identity the marital partner. (20) But merely 
assuming false name without impersonation does not affect the validity 
marriage. (21) Normally, mistaken notion rank, fortune, 
character, health will not affect the marital status, because such 
error deemed immaterial and certain amoung 
(exaggeration) inescapable.(22) For example, when one deals with 
salesman, some sales expected. the same 
reasoning, people attempting contract marriage can also expected 
make some misrepresentations and the innocent spouse more less 


some instances, people are induced enter into business contract 
fraud. Because fraudulent misrepresentation induced the formation 
the contract, voidable the option the innocent party. (23) 

Since the nuptial vow also classified contract, marriage induced 
fraud can sometimes set aside. The judicial problem deter- 
mine what constitutes fraud for the purpose negating the marital con- 
tract. Fraud does not affect the validity marriage business agree- 
ment unless relates essential material fact. Again, false re- 
presentation rank, wealth, social position would not constitute 
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sufficient legal ground for setting aside marriage because such mis- 
information held immaterial and some exaggeration 
expected, (24) misrepresentation prospective husband that 
was honorable, honest, and love with his wife-to-be does not con- 
stitute fraud for the purpose invalidating existing 
Fraud does not vitiate the consent innocent person entering into 
marriage when there false representation concealment 
chastity, except when the woman was pregnant another man the 
time the marriage, the husband was ignorant the pregnancy, and 
did not engage sexual intercourse with her prior marriage. 
misrepresentation chastity does not constitute legal excuse 
set aside marriage already contracted the fraud legally speaking, 
not material. Nor concealment from prospective husband the birth 
illegitimate child considered fraud sufficient constitute 
grounds for annulment.(27) Where the wife pregnant another man 
infected with chronic venereal disease the time marriage and 
conceals such information from her husband, the marriage can set 
aside the instigation the latter because she incapacitated from 
bearing the husband's child during pregnancy and would unfairly 
burdened with supporting another's the husband has been 
induced marry representation that the wife was pregnant him 
when, fact, she was pregnant another, the marriage cannot set 
aside because the husband was also guilty wrongful conduct, legally 
speaking, engaging sexual intercourse with his wife prior mar- 
Since courts equity have jurisdiction over divorce, annul- 
ment, and separate maintenance, the complainant seeking equitable re- 
lief must have ''clean hands" before entitlement thereto 
the husband was wrongful act having sexual intercourse 
his wife prior marriage, not position seek the aid 
the court. marriage induced false representation preg- 
nancy when fact the wife has not conceived, the marriage cannot 
annulled because the husband was guilty wrongful behavior engaging 
sexual intercourse prior (30) indicated, engaging 
sexual intercourse with someone other than the spouse being pros- 
titute not sufficient grounds for annulling marriage. However, the 
law implies every promise marry representation chastity, and 
implied misrepresentation this attribute discovery prior 
marriage sexual promiscuity good defense breach promise 
Idaho and Montana, statute, where there lack 
chastity, the innocent person need not consummate the marriage and can- 


not held responsible suit based upon breach promise marry. 
(32) 


Frequently, persons married, especially older people, will 
represent the status their health the time marriage. Where 


older person concerned, the presence many ailments can anti- 
cipated, setting aside the marriage older person be- 
cause ill health more difficult than where the youthful are concerned. 
Generally, the misrepresentation concealment pertains incurable 
syphillis,(33) chronic epilepsy,(35) the marriage 
can set aside (these rules will have legally reevaluated the 
future the light recent medical knowledge and the 
drugs). should noted that marriage not invalid because poor 
health unless the affliction serious and appears permanent. 
addition, the disease usually type which renders intimacy danger- 
ous the innocent spouse children born such marriage. 
Idaho case,(36) where the male fraudulently induced woman marry 
him, being physically incapacitated because venereal disease, the 
woman was entitled set aside the marriage. 


one party conceals intention not live with the other spouse, the 
marriage can set aside because companionship and sexual intercourse 
are major reasons why people marry. (37) However, lack affection 
the time the wedding does not constitute fraud and such marriage can- 
not annulled. 


the marriage induced material fraud, addition being able 
invalidate the marriage, the guilty person can held responsible for 
damages civil suit.(38) course, the fraud not sufficient 
ground for setting aside the marriage, neither spouse can sue the other 
for damages courts not permit civil suits between married persons 
rupture peaceful family relations would follow civil suit). 


Consideration 


Every contract must contain valuable consideration. Consideration 

legal term which essentially means agreeing something which one 
not already legally obligated do. example transaction in- 
volving exchange consideration will undoubtedly helpful the 
reader not legally trained. one purchases suit clothing, the store- 
keeper receives consideration being paid for the apparel and the pur- 
chaser exchange receives something valuable taking possession 
the suit. marital contract, the consideration exchange mut- 
ual promises wed, with each contracting person giving right not 
marry. Marriage brokerage contracts (wives husbands are secured 
for applicants third person for fee) are contrary public policy 

the United States and hence unenforceable.(39) The consideration 
such contracts held illegal. the European continent, the 
marriage brokerage agreement legal. 
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IV. Legality 


Certain types business contracts, such agreements restrain 
trade, fix price, gamble, are held illegal because court de- 
cisien statute. the application similar legal logic, some mar- 
riages are held contrary public policy and hence void void- 
able. The following discussion will limited marriages prohibited 
law the Northwest, 


Insanity, Intoxication, Drug Addiction, and Habitual Criminals 
Insanity 


Business contracts are sometimes held voidable because party 
thereto does not possess the ability understand the nature the agree- 
ment and legal consequences. applying the same reasoning, mar- 
riage can also set aside because the insanity one the contract- 
ing spouses. totally insane person incapable understanding what 
has transpired. The difficulty arises applying the rule because there 
are many kinds and degrees insanity. Actually, some persons ad- 
judicated insane understand the responsibility imposed contract. 
Others have lucid moments when they are perfectly normal. Today, 
adjudication insanity has effect outside the state where the de- 
cision was rendered, factor reckoned with. Therefore, although 
adjudged non compos mentis one area, the person can elsewhere 
and enter into binding agreement because court another state may 
hold such person sane. Thus, person adjudicated insane one state 
may capable contracting binding marriage another jurisdiction. 


Montana, statute, makes marriage void where either spouse, the 
time the wedding, The Montana judiciary, 
justify this annulment marriage, has held that clear and convincing 
proof establishing incompetency the time the wedding must pre- 
sented.(4l) The Idaho Code provides: person without understanding 
has power make contract any kind, Washington 
prohibits the marriage imbeciles, feeble-minded, idiots, insane per- 
sons, persons who have "'theretofore been afflicted with hereditary 
Washington the only state the Northwest Pacific 
which forbids the marriage person afflicted with inherited insanity. 
Roman's Estate,(44) the Washington Supreme Court ruled that 
marriage induced fraud practiced upon insane person voidable 
and, hence, only the innocent spouse can attack the validity the nup- 
tial tie. the husband, who was insane and defrauded, dies two years 
after marriage without questioning its validity, the legatees under 
will revoked marriage could not collaterally attack the marriage. 


: 


The Oregon Legislation, essence, provides that marriage voidable 
where there lack sufficient understanding enter into contract.(45) 


The primary legal problem determine whether the contracting party 
was insane the time the marriage. Generally, the mental capacity 
necessary enter into valid marriage the ability understand the 
nature contract and the duties and responsibilities which 
person has been adjudicated insane proper court before marriage, 
there problem and the marriage invalid. the other hand, 
the spouse has not been declared legally insane, mental competency 
question fact and determination must made whether insanity 
existed the time marriage. 


common law, the marriage lunatic was deemed void.(47) the 
other hand, weakness mind, unless amounted idiocy insanity, 
did not affect the validity marriage. Both Oregon(48) and Washing- 
ton (49) have ruled that party marriage, test competency, 
must able understand the nature the marital vow and the resulting 
consequences. Persons who labor under delusion who are impulsively 
inclined cannot annul their marriage because they are capable under- 
standing the marital obligations.(50) some states (Washington contra), 
the absence statute, should person conceal his affliction with he- 
reditary insanity, the marriage valid providing the spouse was sane 

the time party otherwise sane afflicted with 
kleptomania, the marriage valid.(52) The insanity must exist the 
time the wedding--neither subsequent nor prior insanity will constitute 
grounds for annulment.(53) statute, some states, divorce can 
secured where spouse becomes permanently insane after marriage; How- 
ever, the marriage valid. The marital contract may ratified 
insane person upon return lucid interval.(54) Thus, person insane 
when wed can enter into legal marriage ratification, expressly 
impliedly, during period subsequent competency. For example, 
Idaho and Montana, where common-law marriage permitted (subse- 
quently explained greater detail), should wedding take place while 

one spouse insane, cohabiting man and wife after return sanity 
would constitute legal nuptial tie under the theory implied ratification. 


Intoxication 


When party business contract under the influence alcohol, the 
ability tocomprehend greatly impaired. Legally speaking, there can 
intent enter into agreement while under the influence alcohol. 

marriage contracted intoxicated person falls into the same cate- 
gory. Generally, the enforceability contract made while under the 
influence alcohol depends upon the degree intoxication. Where aperson 


incapable understanding the effects the marital obligation be- 
cause alcohol, legal marriage has not been entered into because the 
necessary element consent lacking. (55) 


Drug Addiction and the Habitual Criminal 


person constantly using narcotics may eventually become insane be- 
cause mental deterioration. such situation, the rules relating 
insanity However, until the user narcotics becomes 
unsound mind, marriage, the absence statute, valid because 
the addicted spouse can understand what has occurred. Oregon, be- 
fore the county clerk can issue license, physician must certify that 
the marital candidate not drug addict.(56) However, the Oregon law 
does not state what the effect would drug addict should enter into 
marriage otherwise valid. Presumably, the marriage valid. The 
county clerk can refuse issue marital license the applicant 
drug addict (it doubtful whether this portion the Oregon law par- 
ticularly effective). Neither Idaho, Washington, nor Montana has legis- 
lated against the marriage drug addict. 


washington, the habitual criminal prohibited from 
habitual criminal, the state Washington, defined person 
who has been convicted least once for any crime where intent de- 
fraud element, one who has been convicted twice for felonies, 
party convicted upon four occasions for Idaho, 
Oregon and Montana have not promulgated legislation concerning the 
habitual criminal. However, similar result achieved because many 
states, such Oregon, permit spouse secure divorce where the 
other convicted felony (however, the marriage valid). Nev- 
ada court recently interpreted the Oregon legislation permitting di- 
vorce when spouse has been convicted felony.(58) accordance 
with the Oregon civil death statute, anyone sentenced the penitentiary 
for life deemed civilly dead. The Nevada court held that al- 
though the husband was civilly deceased, practical matter, was 
stillalive. Therefore, dissolve the marriage, the wife the felon 
would have secure 


Consanguinity and Affinity 


All states prohibit marriage between close blood relatives (consanguinity) 
and some states forbid matrimony where there affinity (relationship 
through marriage). Under early English law, matrimonial regulation 
under the control the church and canon law prohibited marriage 
account consanguinity and affinity. The clerical prohibition against 
marriage between relatives was taken from the Jewish law described 


the Old Testament. The Northwest states not prohibit marriage 
because affinity, since children born such union will not phy- 
sically mentally handicapped. 


The consanguineous marriage banned because children born such 
union may suffer mental disability. The laws relating consanguin- 
ity apply half well relatives whole blood and illegitimate 
well legitimate issue.(59) Because the consanguinity statutes, 
the male, generally speaking, cannot marry his mother, sister, 
mother, father mother's sister, his daughter granddaughter, 
first cousin. The female, cannot marry her father, brother, grand- 
father father mother's brothers, her son grandson, first 
cousin. Montana provides that marriage between relatives who are first 
cousins closer void.(60) Washington merely prohibits marriage 
between: 

brother, son, daughter, sister, brother, son's son 

daughter, daughter's son daughter, brother's son 

daughter, sister's son daughter. 


should noted that the Washington statute does not refer sucha 
marriage void voidable--only addition, the Wash- 
ington statute prohibits marriage where the relationship closer than 
second cousin. Idaho(62) and Oregon(63) declare all marriages void 
from the beginning where the wedded couple are first cousins closer. 


Physical Disability 


certain instances, the court may hold marriage voidable because 
physical disability. The question what type physical disability war- 
rants setting aside marriage question for the court decide 
most state statutes are silent or, best, incomplete. Oregon provides 
that physician, when conducting medical examination prior mar- 
riage, shall not issue certificate good health where epilepsy 
infectious venereal disease present, and must refer the matter the 
State Board Eugenics for decision marriageability. (64) Other- 
wise, the Oregon code does not refer marriage where one spouse 
under grave physical handicap (the lone exception impotency where 

divorce can secured the frustrated spouse). Idaho merely pro- 
vides, "If either party marriage incapable from physical causes 

entering into the marriage state, the marriage 
addition, physician required certify that the marital applicants 
are free from venereal disease.(66) Washington prohibits the marriage 
persons who are epileptic, afflicted with pulmonary tuberculosis 

the advanced stages, have contracted contagious venereal 
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exception made the case female over years age who 
permitted marry (probable reason--she cannot bear children). 
Montana simply holds marriage voidable one contracting spouse 
should laboring under physical disability.(68) Furthermore, 
test required all applicants for marriage license. (69) 


Since society has interest marriage and recognizes the importance 
sexual intercourse every happily married couple, the courts require 
that each spouse capable copulation. Thus the ability copulate 

made implied condition every marital agreement. Should the 
female incapable sexual intercourse because structural mal- 
formation, promise have the impediment removed surgical pro- 
cess prior marriage and subsequent failure absolves the 
male from legal responsibility for his promise marry.(70) However, 
already married, divorce granted because the physi- 

cal disability could corrected surgery. the impediment 
should sterility, the marriage could not set aside. The law (as 
well certain religions) recognizes that the procreation children 

one the purposes matrimony, but refuses set aside marriage 
merely because sterility. other hand, the ability engage 
sexual intercourse held prime importance because attempts 
are often made the family circle. 


Impotence right annul marriage waived the virile spouse 
where the inability engage sexual activity was known logically 
expected the time marriage.(72) Where male sixty-nine years 
age married widow fifty-six years age, can anticipated that 
the male will sexually incapacitated. The right annul marriage 
because impotence can waived continuous cohabitation and ac- 
quiescence.(73) The impotence physical impediment preventing sex- 
ual intercourse must exist the time arises sub- 
sequently, the marriage contract valid. Furthermore, neither the 
husband nor the wife can set his her own impotency physical 
disability means defeating the marriage; only the party who has 
been frustrated can move set aside the marriage. 


Bowie Trowbridge,(74) the lowa court enumerated specific rules 
constituting good defense breach promise suit. this parti- 
cular case, the judiciary decided that should one party the engage- 
ment become afflicted with fatal and incurable malady (like pernici- 
ous anemia carcinoma), the healthy person would not responsible 

the court decided that affliction with venereal disease was not good 
defense breach promise suit where the malady was curable. How- 
ever, the Missouri case probably contrary the general rule. 


Bigamy 


The cemmon law rule provided that there could only one legal mate 
designated period time. Consequently, second marriage, 
where the prior marriage remained undissolved, was completely void.(76) 
the judiciary, valid and unterminated prior marriage renders 
subsequent marriage void from the inception even though the parties there- 
acted good faith and reasonably believed that the first spouse was 
dead divorced.(77) However, one seeking show the illegality 
second marriage because undissolved prior marriage must pre- 
sent evidence clearly establishing that the former spouse still alive 
that the prior marriage has not beenterminated 

illustration the general rule, Montana court held second 
marriage void where the male spouse had wife living prior mar- 
riage with whom was corresponding regard divorce.(79) The 
second marriage was void even though the second wife was ignorant 
the prior marriage. protect established relationship, the legal 
presumption the validity marriage very strong (hence the need 
for evidence showing the existence the first marriage). (80) 
other hand, there presumption that legitimate marriage has been 
contracted where the husband knew that had wife living from whom 
never was Today, all states, statute, with some 
exceptions, make bigamous marriage subject criminal charge 


and civil suit. 


The Montana legislation holds bigamous marriage void unless 

former husband and wife was absent, and not known 
such person living for the space five successive years 
immediately preceding such subsequent marriage, was gen- 
erally reputed and was believed such person dead 
the time such subsequent marriage was contracted; either 
which cases the subsequent marriage valid until its nullity 
adjudged competent tribunal. (82) 


The Montana statute unique because holds bigamous marriage 

valid until declared otherwise court order; most jurisdictions 

hold bigamous marriage void from the inception and not from the date 

the court decree. The Washington and Oregon Codes merely provide 
that bigamous marriages are prohibited.(83) Washington, spouse 

presumed dead after being continuously missing for five 84) 
and the same true Oregon after seven year interval has 
Idaho's statute(86) blanketing rules relating bigamy essentially the 
same the Montana legislation. 


Where common-law marriage permitted, Montana and Idaho, 
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and the legal impediment valid marriage subsequently 

the death divorce the first spouse, valid marriage presumed 
from the date the prior marriage terminated.(87) Since common- 
law marriage can contracted intent marry plus cohabitation, 
there valid marriage soon the previous legal impediment 
removed. 


Miscegenation 
many states, intermarriage between white Indian, Mongol- 


ian, Kanaka prohibited statute. This type legislation refer- 
red antimiscegnation statute. Curiously, common law, inter- 


racial marriages were not banned.(88) The origin the antimiscegenation 


laws are rather interesting. previously indicated, religious groups 
one time controlled marital relations and the ecclesiastical courts pro- 
hibited marriage between specific persons because the eighteenth chap- 
ter the Book Leviticus.(89) The English ecclesiastical courts dev- 
eloped the practice expanding the canonical concept beyond that found 

the Book Leviticus, prohibiting marriage between people differ- 
ent color and race, the purpose being increase church income grant- 
ing special permission marry for sum money. Eventually, Henry 
VIII England limited the ability the ecclesiastical courts impede 
marriages beyond the reasons given the Book Leviticus. The result, 
however, all those concerned with civil liberty problems has been dis- 
astrous because approval was placed religious authorities dis- 
criminatory practice which has continued exist through the centuries. 


The first antimiscegenation statutes the United States were enacted 
Maryland (1661), Virginia (1691), Massachusetts (1705), North Carolina 
(1715), and Pennsylvania (1725). Inthe Pacific Northwest, Washington 
never enacted miscegenation laws and marriage between persons dif- 
ferent color bone structure was always permitted. Oregon, the 
other hand, one time, declared null and void marriages between white 
and Negro(defined having more than blood), Chinese, Kanaka, 
Indian (defined having more than Indian blood).(90) ex- 
amining the Oregon legislation, one can see greater discrimination prac- 
ticed against the Negro than the Indian. The Oregon statute was consti- 
most interesting from historical viewpoint, exemplifying the legal 
philosophy Fred Paquet, resident Tillamook County, 
bought wife paying $50.00 the mother his Indian bride-to-be 
and entered into common-law marriage subsequent cohabitation. 
Mrs. Paquet was one the few remaining Indians belonging the Clat- 
sop tribe which had resided about Seaside, Oregon. The white man and 
Indian maiden lived husband and wife for thirty years. Upon the death 
Mr. Paquet, his common-law wife tried have herself appointed 


administrator for the estate the deceased. Usually, living man 
and wife, strong legal presumption valid marriage arises. Be- 
cause Oregon then prohibited the marriage between white person and 
Indian, the court held that living together man and wife did not 
raise the evidentiary presumption common-law marriage. Thus, 
Mrs. Paquet was not entitled become administrator the estate 
the deceased. addition,in the absence will, Mrs. Paquet would 
not classified legal heir for the purpose inheritance under the 
Oregon statute descent. The court upheld the constitutionality the 
Oregon legislation one paragraph, finding discrimination because 
the law applied equally white and Indian. Evidently, the court did not 
consider the issue constitutionality one great significance 
the matter was already well settled legal circles. The Oregon mis- 
cegenation statute was finally repealed 1951 that color longer 


Idaho forbids the marriage white persons with Mongolians, Negroes, 

mulattoes, holding such marriages null and void.(93) Idaho 

the only state the Pacific Northwest which still has miscegenation 
statute; the Montana statute relating the miscegenous marriage was 
repealed 1953.(94) Prior the 1953 statutory change Montana, 
marriage between white and Mongolian Negro was forbidden. illus- 
trate the Montana law prior 1953, case arose 1942 where Vivian 
Takahashi, white, tried establish the right administer the estate 
her deceased husband, Shun Takahashi, Japanese, (95) 1915, legal 
wedding had taken place Washington where miscegenatory marriage 
was permissible, and the couple had resided there for three years. The 
couple subsequently moved Montana where state statute existed for- 
bidding marriage between white and Japanese. The validity the mar- 
riage had never been questioned during the husband's life span. Upon 
the husband's death, the Montana court ruled that Vivian was not the legal 
wife Shun intermarriage between white and Japanese void Mon- 
tana(since 1953, such marriage would legal) even though permitted 
elsewhere. The judiciary ruled that the legislature each state has the 
inherent right promote the welfare its people and the social policy 
enunciated another state has bearing Montana. 


essential discuss the constitutionality the Idaho law pertaining 
miscegenation the light recent development. Even prior the 
decision the United States Supreme Court relating segregation, the 
California Supreme Court, four three decision, invalidated the 
California antimiscegenation statute.(96) the California case, Perez, 
white woman, and Davis, aNegro, were denied license marry 
because Section the code which provided: 

All marriages white persons with Negroes, Mongolians, 
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members the Malaya race, mulattoes are illegal and void. 


accordance with Section the California Code, license marry 
can not issued where the marriage prohibited. Until the decision 
the California Supreme Court, miscegenation statutes were generally 
constitutional. However, contrary public opinion, the United States 
Supreme Court never did pass upon the constitutionality state mis- 
cegenation statute. the light recentinterpretation the United 
States Supreme Court the issue segregation, seems fairly cer- 
tain that miscegenation laws will constitutionally struck down upon 
appeal the most important tribunal. 


Under the fourteenth amendment the United States Constitution, min- 
orities and the less powerful are protected from discriminatory state 

legislation and are entitled equal protection the law. Previously, 
antimiscegenation statutes were constitutionally upheld state supreme 
courts because the prohibition against marriage between white and negro 
applied equally both applicants and, hence, legally, there was dis- 
crimination.(97) Yet, such rulings are discriminatory because negroes 

and whites cannot marry mates their own choosing. 


Contrary popular misconception, under the fourteenth amendment 
the United States Constitution, right accorded absolute protection; 
individual advantage must frequently give way publicinterest. And, 
theoretically, the right marry, many instances, can constitu- 
tionally prohibited because public interest. For example, all states 
prohibit bigamous marriage. Marriage between people contrasting 
color has been banned state legislation prevent biological deter- 
ioration race (whites are superior the negro claim some legislators), 
diminish racial tension, and prevent the birth children who un- 
questionably face grave social obstacles. The majority the court 

the California case was cognizant the prejudices but decided 
that, the absence clear and present danger created during emer- 
gency, state representatives cannot pass legislation impairing the fund- 
amental right individual marry whomever she chooses 
general and unproven assumptions racial traits. fact, the major- 

ity opinion the California Supreme Court could have gone much further, 
holding the previous decisions based purely discriminatory 
state law which prohibits member one race from marry- 
ing member another not intended meet clear and present 
social emergency, ruled the majority the California Supreme Court. 


The logic used the various state courts justify miscegenation legis- 
lation questionable. Will not racial tension diminish the long run 


intermarriage between the white person and people another color 
takes place? Then, children born such marriage will not 
social problem, longer being the minority. Also, doesn't the Con- 
stitution call for equality for all persons? matter fact, aren't 
miscegenation laws intended protect the social superiority the white 
man? addition, the various religions, with some exception, recog- 
nize the equality man; therefore, why should color bring about in- 
equality? Furthermore, why must pure? Many persons be- 
longing the so-called white aristocracy have had ancestry admittedly 
white but far from The fourteenth amendment guarantees per- 
sonal liberty, which could mean, competent legal theoretician, that 
every person has right choose spouse without regard color. The 
United States Supreme Court, one case, decided that includes 
the right marry.(98) However, the point was merely dictum the 
court was not concerned with miscegenation legislation. 


The dissenting opinion the California case was most interesting, point- 
ing the stability the law its tower strength well one its 
greatest weaknesses. Looking case precedent guide, the 
senters found the California miscegenation law constitutional be- 
cause such statutes have been permitted the past; only the legislature 
(and not the courts) has authority establish proper standards social 
behavior; and the problem the mixed marriage not only involves the 
two who wed but their families and friends, creating tense social prob- 


Minors 


The ability comprehend the nature contract presupposes oppor- 
tunity acquire business experience. Thus, contract made persons 
under specified age voidable because they have not had 
ity acquaint themselves with the wiles the world. marital contract 
also falls into the same category. common law, marriage contracted 
while under the age seven was void; from seven fourteen years 
age for the male and from seven twelve years age for the female, 

the marriage was voidable; and when the male attained fourteen and the 
female reached twelve years age (the age puberty), the marriage 
was valid. statute, most states have raised the age which minors 
can contract marriage. Montana, any male over eighteen years 
age and any female having attained the age sixteen more, not other- 
wise mentally physically disqualified, legally capable consummat- 
ing valid marriage.(99) Washington, the statute provides that any 
male over twenty-one female more than eighteen years age can enter 
into valid marriage (this does not mean that marriage contracted 


younger age invalid).(100) Idaho, over fifteen years age, 
both the male and female can contract legal the fe- 
male Idaho under fifteen years age, the parents can consent 
the marriage, and judicial hearing necessary determine whether 
the female mentally and physically capable contracting marriage. 
the female minor capable assuming the duties wife and/or the 
marriage the best interest society, the probate court having jur- 
isdiction Idaho will order the issucance marriage license. 
should noted that the Idaho statute refers only the female under 
fifteen years age reference made the male. Consequently, 
where the male under fifteen years age concerned, neither the par- 
ents nor the Idaho courts can consent his marriage. Oregon, 
male over eighteen and female over fifteen years age can enter into 
legal marriage. (102) 


common law, parents guardians were not required consent the 
marriage minors. general, person remains minor until 
she attains the age twenty-one, except where, statute, for some 
purposes, majority reached earlier age. Today, statute, all 
states require the consent parents where children under specified 
age (generally twenty-one) are contemplating marriage. Idaho, child- 
ren from fifteen eighteen years age, marry, need the written 


consent their parents guardian, properly sworn and subscribed 


Mays Folsom, the federal district court Idaho held that the mar- 
riage sixteen year old daughter, without parental consent, was not 
void.(104) Washington, parents cannot consent the marriage 
daughter unless she over fifteen years age.(105) From fifteen 


eighteen years age, consent the parents the female child required. 


However, all probability, the female who has attained fifteen years 
age can contract legal marriage Washington without the consent 
her parents fact, the Washington legislation relat- 
ing the marriage male under twenty-one years age and female 
under eighteen years age well the provision requiring consent 

the parent purely directory rather than mandatory. The common 
law standard permitting marriage the female over twelve years age 
thus effect Washington. Since the male not mentioned where 
parental consent required, presumably the common law standards ap- 
ply and marriage male fourteen years age more would valid 
even without permission his parents guardian (this particular sec- 
tion the Washington Code dire need Montana, 
either party attempting wed minor, license not issued 
until the consent the father secured; the father dead, then the 
mother can consent; both parents are deceased, guardian can 
sent.(107) The Montana case Cross interpreted the 


| 
7 


legislation requiring the consent guardian parent directory 
only, and the lack permission from the proper adult did not invalidate 
the marriage. Hence, possible that the common law rule permit- 
ting male the age fourteen and female the age twelve 
enter into valid marriage applicable Montana (this legislation 
should revised). Oregon, written consent either parent guard- 
ian necessary the female under eighteen and the male under twenty- 


Occasionally, minor may wed without the written consent the par- 
ents guardian required statute. The court must then ascertain 
the intent the legislature and determine the validity marriage 

minor without parental approval. Where the guardian's 
consent necessary, state statute generally held directory 
rather than mandatory, and marriage without such permission, the 
minor over the minimum statutory age, Even where 
voidable marriage contracted because underage and lack consent, 
only the wedded persons can legally act set aside the 
ents interested third persons could not petition court dissolve 

the course, minor cannot bring suit his own name 
dissolve the marriage, and the parents guardian would have take the 
necessary legal steps. However, the minor must volitionally agree 
the dissolution the marriage, although parents are free persuade 
the minor seek annulment divorce. 


Another feature contract law should emphasized. Where personal 
property bought sold, minor can set aside any contract, other than 


for necessities, while under twenty-one years age shortly thereafter. 


Where real property concerned, the minor cannot affirm disaffirm 
the sale purchase until reasonable length time has elapsed after 
attaining twenty-one years age. The marriage minor, however, 
presents entirely different problem. Whena person under specified 
age married (anywhere from the Pacific Northwest Idaho 
and Montana, where common-law marriage permitted, cohabitation 
after attaining the minimum marital age would constitute legal marriage 
and the consent parents guardian would unnecessary. However, 
Washington and Oregon, where common-law marriage prohibited, 
the underage spouses would have remarry upon attaining the minimum 
marriageable age; merely continuing cohabit man and wife without 
formal ceremony does not constitute marriage. 


Void Voidable Marriage 


Jurists distinguish between void and voidable contract. void contract 
one having legal effect andis treated though contract had not 


been made because neither party can enforce the agreement. the other 
hand, voidable contract valid agreement until one party exercises 
the option avoiding it. Idaho, marriage induced force fraud 

where one spouse laboring under legal physical incapacity treat- 
whereas incestuous, miscegenous, and polygamous 
marriages are deemed Washington prohibits marriage 

the common drunkard, habitual criminal, epileptic, imbecile, and 
those afflicted with venereal disease and pulmonary tuberculosis its 
advanced Consanguinous marriages are also prohibited. Since 
the Washington statute the aforementioned marriages, the 
courts are given the task construing the intent the legislature and 
must decide whether suchnuptial tiesare void voidable. Washing- 
ton, neither party attempting enter into marriage 
from contracting same, the marriage Moreover, fraud 
duress, statute, Washington deems marriage contracted under 
the legal age, insufficient understanding, voidable. (116) 


Washington the only state the Pacific Northwest which expressly pro- 
hibits, statute, the marriage epileptic. Oregon merely states 
that medical examiner must certify that the applicant free from epil- 
However, merely because the marriage epileptic not 
forbidden statute does not mean that could not set aside court 
order. Where concealed, some courts have held the marriage epil- 
eptic voidable the theory purposely concealing 
affliction with epilepsy, the person afflicted committing fraud mat- 
erially affecting the contract because the innocent spouse possibly would 
not have entered into the marriage had all information been made avail- 
able. practical matter,the courts have not been too greatly concerned 
with the medical aspects epilepsy and its effect upon marriage. There 
are, from the public viewpoint, two major types First, 
there hereditary genetic (idiopathic) epilepsy which transmittable 
offsprings. Naturally, the state should greatly concerned with the 
marriage person afflicted with hereditary epilepsy and can, the 
public interest, prohibit such marriage. Idiopathic epilepsy usually 
begins appear about the pubescent period and generally progressive, 
having adverse effect upon the central nervous system because se- 
vere episodic disturbances, The physical factors causing idiopathic epil- 
epsy are not known. second classification revolves about environment- 
epilepsy which stems from causes other than heredity. Legally, epil- 
epsy defined chronic disease affecting the nervous system caus- 
ing serious brain deterioration, considered incurable and not 
amenable control drug(the last factor moot legal point and de- 
batable). Being afflicted with epilepsy not form insanity except 
for the period temporary incoherency during seizure. However, 
epilepsy could eventually lead madness and then the rules relating 


insanity (previously discussed) are applicable where the validity the 
marriage questioned. The unfortunate aspect the legal decisions 
relating the effect epilepsy upon the marital contract that courts 
have failed distinguish between hereditary and environmental epil- 
epsy for the purpose determining whether the marriage should 
hibited. Since environmental epilepsy not hereditary and since dilantin 
and other drugs are often very effective controlling the illness, public 
sanction the nuptial tie can socially justified. other hand, 
epilepsy transmittable children, then, the present time, society 
should continue prohibit enact legislation forbidding the marriage 
épileptic (or possibly require sterilization). 


Montana, marriage where there physical legal impediment, duress, 
fraud, the other hand, incestuous, bigamous, 
marriages between feeble-minded persons are The 
gon legislation deems the bigamous and incestuous marriage 
and declares voidable the marriages insane persons, those under 
tain legal age, and those where there present the element fraud 


Fortunately, some instances, the harshness the common law rule 
relating the void and voidable marriage has been altered statute. 
common law, since void marriage had effect from the inception, many 
problems arose. For example, children born void marriage would 
illegitimate. Unquestionably, because the severity the rule, many 
inconsistencies appeared the common law the subject the void 
voidable marriage. People null and void marriage 
had been contracted. The marriage was void because misrepresenta- 
tion was made Filipino that was Spaniard. axiomatic 
criminal law that communications between husband and wife are privil- 
eged and cannot used evidence against the communicating spouse. 
Thus, one spouse cannot, criminal proceeding, testify against the other 
marital partner. the marriage the Godines case was null and void 
from the inception, then the communication was not privileged and the wife 
should made testify against her husband. Yet, the court held that 

the communication between alleged husband and wife was privileged 
even where the marriage void and, hence, she need not testify court. 
Generally, void marriage will not sufficient basis for granting prop- 
erty rights normally created when legal marriage contracted. (125) 

Nor will there any obligation pay (many states have chang- 
this rule statute). practical matter, from cases cited, dis- 
tinguishing between void and voidable marriage legal fiction. 
judicially acclaim that marriage never existed ignore reality, be- 
cause the two persons attempting matrimony had lived together hus- 
band and wife. Therefore, many states have passed statutes legitimizing 


children born void marriage, legislation has been promulgated 
making certain marriages null and void only from the date the court 
decree.(127) Thus, evenavoid marriage valid for some purposes 
may legal until declared otherwise court order. interesting 
case recently arose Oregon concerning the void and voidable marri- 
age.(128) The Oregon Supreme Court affirmed the ruling that voidable 
marriage valid until the innocent spouse seeks court decree dis- 
solving the matrimonial tie. Thus, insane husband should die 
while suit pending set aside his marriage, the guardian loses all 
right continue the proceeding behalf the deceased and the mar- 
riage valid. 


The Common-Law Marriage 
common-law marriage defined as: 


One not solemnized the ordinary way, but created agree- 
ment marry, followed .(129) 


The source the common law marital rule ecclesiastical, the 
Church England, which controlled marital relations long before the 
judiciary, permitted informal marriage until 1753. when the Hardwicke 
Act was passed.(130) the United States, initially, common-law mar- 
riage was legal. the Northwest Pacific, because frontier conditions, 
there was need for the courts recognize the common-law marriage 
because, often, those legislatively qualified perform marital cere- 
mony were not available. contract valid common-law marriage, 
there must agreement indicating present intent become man 
and wife, followed However, where there exists 
mutual promise marry the future, followed immediate sexual 
intercourse, common-law marriage contracted providing the cohab- 
itation intended and understood the parties the consummation 
the marriage. (132) 


The agreement enter into marriage can oral, with- 
out formality, and witnesses such arrangement are not essential. 
However, the participants common-law marriage must publicly hold 
themselves out man and wife, thereby informing the world that mar- 
riage has been entered into. Montana recognizes what refers 
marriage. The term "consensual" derived from the 
civil law and denotes contract founded upon and completed merely 
the consent the contracting The Montana statute requires 
persons entering into consensual marriage file joint statement 
with public official giving names, ages, etc. However, the statute 


only directory (and not mandatory), and failure comply with the re- 
cording provisions will not affect the validity consensual marriage.(133) 
For all practical purposes, common-law and consensual marriage are 


the same, 


interesting case recently arose Idaho where the problem common- 
law marriage was involved.(134) The plaintiff claimed she was the com- 
wife the decedent for three-month period preceding his ac- 
cidental death. The husband and wife contracted common-law marriage 
Washington, and subsequently returned their domicile Upon 
application for workmen's compensation benefits, the Idaho Industrial Ac- 
cident Commission denied remuneration the wife. The decision the 
administrative board was appealed the Idaho Supreme Court where 

the initial opinion was reversed. The Supreme Court Idaho decided 

that valid common-law marriage had beenconsummated because the 
sumption legal marriage, the absence evidence the contrary, 
strong. Actually, the Court did not adjudicate the main issue, which 
was the common-law marriage contracted Washington, state which 
recognizes only formal marriage. Because evidentiary technical- 
ity and the Idaho law which permits common-law marriage, the Court 
never did answer the problem conflicting state laws because the Wash- 
ington legislation forbidding common-law marriage was not introduced 

evidence the attorneys. general rule, the law the state where 
offer enter into contract accepted governs the validity thereof. 
The Idaho Supreme Court, absence proof the contrary, merely pre- 
sumed that the Washington law was the same the law the forum 
judge cannot take judicial notice the law another state the absence 
statute) that the wife was entitled death, burial, and other bene- 
fits provided the Industrial Accident Act Idaho. addition, even 
though common-law marriage forbidden Washington, the parties, 
subsequently living together husband and wife Idaho, entered into 
common-law marriage. Therefore, submitting the Washington law 
evidence would not have changed the decision the Idaho Supreme Court. 


Washington (135) and not recognize common-law mar- 
riage unless the participants reside and contract the marriage where 

permissible one. Hence, persons attempting common-law mar- 
riage are not man and wife and are not entitled benefits normally granted 
when legal marriage established. However, exception made 
Oregon where the Workmen's Compensation Law involved; couple 
resides together common-law husband and wife for more than one year, 
their marriage treated though were legally contracted.(137) Both 
Idaho(138) and Montana(139) uphold the legality common-law marriage 
because statutory change has been legislated. 


de 


interesting case arose Washington where the validity common- 
law marriage was Smith Superior Wash- 
ington Supreme Court acknowledged that common-law marriage con- 
tracted Idaho would recognized Washington. However, where 
the marriage contract plus cohabitation illicitedly takes place Washing- 
ton contrary state law and the participants subsequently vacation for 
few days Idaho, legal marriage has not been contracted. marriage 
can void when contracted and still develop into valid common-law 
marriage. Thomey the plaintiff and defendant had 
resided Idaho husband and wife knowing that the husband had not 
divorced his first wife. Eventually, the plaintiff secured divorce from 
his first spouse and continued live with the defendant for nine years. 
The court ruled that legal common-law marriage had been contracted 
soon the husband's first marriage was terminated. 


Because the large number American Indians residing the Pacific 
Northwest, comment necessary upon the validity common-law 
marriage contracted upon Indian Under tribal law, for- 
mulated hundreds years ago, common-law marriage permitted. 
Although Indian reservation may located within state that prohi- 
bits common-law marriage, such contractual tie valid long 
Indian customs are adhered and the federal government continues 
manage tribal Thus, common-law marriage entered into 
Indian reservation would juridically upheld court Ore- 
gon and Washington. Legally, the Indians are "wards" the federal 
government that state law not applicable. Kalyton Kalyton,(143) 
Oregon case, the Court held that marriage contracted according 
tribal custom valid even though legislation forbids common-law wed- 
ding. fact, entering into marriage according Indian custom 
valid even only one Indian involved marriage between Indian and 
white Washington permissible). (144) 


VI. Conflict Laws 


general rule, the validity marriage determined the law 
the state where the marriage contract entered into.(145) Conse- 
quently, the marriage prohibited law where the attempt wed 
takes place, invalid The aforementioned state- 
ment seems one easily applied but there twilight zone between 
marriage obviously legal and one unquestionably illegal wherein the 
enunciated rule not followed difficult apply. Ifa marriage, 
legitimate where performed, seriously breaches the public policy 
the state where the couple are domiciled, the judiciary may refuse 
grant recognition thereto. the other hand, where out-of-state 
marriage merely violates the directory laws the domicil 


legislation relating licensing, ceremonial procedure, etc.), the legal- 
ity the marriage will upheld the law the forum controls. Prob- 
lems relating out-of-state marriage are usually encountered when two 
persons temporarily leave their domicil (when the marriage would il- 
legal) many state which permits such nuptial tie and return home. 
Generally, the domiciliary state will not recognize marriage, valid 
where conducted, prohibited the law the forum where there 
miscegenation. (149) Such marriages would 
declared void court even though the parties never intended avoid 
the law the domiciliary state. addition, marriage sea 
state law has been held void.(150) Normally, the validity marriage 
conducted the high seas determined the law the nation where 

the ship owner There are number cases arising the 
Northwest which have held that person purposely leaves state avoid 
its restrictions placed upon marriage, the law thedomicil will applied. 
(152) 


and have statutes which essence provide that 
marriage valid where contracted, will valid within the domicil. 
literal interpretation the law would indicate that would applicable 
all marriages. However, specific marriage against the public 
policy either Idaho Montana, the court will decide that the state leg- 
islators did not intend sanction every out-of-state marriage, and will 
declare void. (155) 


Marriage Proxy 


Where the validity business contract for example, should 
offer enter into agreement forwarded from Oregon and ac- 
ceptance made Washington, the Washington law will applied the 
telephone, telegraph, proxy permitted thestatewhere accept- 
ance takes place, such marriage valid. Where alien concerned, 
marriage proxy between United States citizen and foreigner val- 
for the purposes gaining admittance the United States, providing 
such marriage permitted the alien attempt 
would made Idaho Montana consummate common-law mar- 
riage proxy, the validity such marriage, without subsequent co- 
habitation, would questionable because living together man and 
wife deemed essential element.(157) Since Oregon and Wash- 
ington forbid common-law marriage, proxy could not used for 

the purpose contracting common-law nuptial tie. 


marriage proxy contracted Washington conformity with for- 
male procedure has been legally upheld. marriage cablegram was 


legally consummated when woman residing Washington married sol- 
dier stationed The groom wired the following cable, 
"Darling, will you marry cable? Today, Benjamin Vaughn, take 
you, Eleanor Granlund, lawful wedded Three days 
later, the bride cabled back, marry you cable today. 
Eleanor Granlund, take you, Benjamin Vaughn, lawful wed- 
ded husband.'' The groom eventually received the cable from his bride 
and had his commanding officer attest his signature while chaplain 
located the United States attested the validity the wife's accept- 
ance. This was held duly solemnized wedding. should noted 
that cohabitation not necessary for the purpose contracting for- 
malized marriage. 


federal court only eleven years ago upheld the validity common- 
law marriage entered into Florida.(159) A,while the Army and 
stationed Florida, proposed who although already separated from 
her husband, was not divorced. Before could receive the necessary 
divorce decree, was sent overseas, Later, secured divorce and 
proposed letter. agreed marry providing Florida officials would 
permit marriage proxy. secured application for marriage 
license, forwarded and signed the application before Army 
officer. When received the signed application, she secured marriage 
license anda wedding took place before county judge, being repre- 
sented proxy. Subsequently, hada pay allotment made out and 
named her beneficiary his life insurance policy. was killed 
action during World War and the question arose whether and 
had been legally married determine her entitlement the proceeds 
the government life insurance policy. The Florida Attorney General ruled 
that valid statutory marriage had not been entered into because the pre- 
sence the groom necessary. The federal court later ruled that 
common-law marriage permitted Florida and cohabitation not 
essential element. Therefore, valid common-law marriage had been 
entered into (the result Idaho and Montana would probably contrary 
because cohabitation essential for the purpose entering into com- 
mon-law marriage). 


Procedural Requirements 


There are many formalities complied with when formalized, stat- 
utory marriage undertaken. Statutes set forth many ministerial re- 
quirements such the issuance licenses marry,attendance 
witnesses, etc. Such regulatory proclamations are generally held 
directory, and strict conformity therewith not essential for the pur- 
pose entering into valid marriage. The wording the statute will 
usually determine whether absoluately essential comply with all 


the specified details. the absence mandatory terminology, most 
states, ceremony conducted before minister other person author- 
ized wed people the only absolute prerequisite. All other pro- 
cedural requirements are deemed directory and absolute compliance 


not essential. 


Some states, statute, have provided that marriage may valid even 
though not conducted authorized cleric. people enter into 
matrimony believe the person officiating the ceremony has authority 
conduct wedding, the states Washington, Montana, Idaho, and Oregon 
hold that legal marriage has been consummated even though the official 
not authorized.(160) From literal interpretation the terminology 
contained the legislation, should the persons contracting marriage 
have knowledge the inability the official conduct wedding cere- 
mony, the attempted marriage would invalid. 


Every state today, including those the Pacific Northwest, provides that 
license marry must secured (although Idaho and Montana permits 
common-law When the license completed and returned 
the clerk, certificate granting permission marry can issued 
the proper county official. addition, most states, statute, require 
venereal examination. Idaho, since 1936, has required venereal ex- 
amination prior marriage for the male and Washington, 
since 1929, only the male applicant must submit affidavit that 

not afflicted with contagious venereal However, neither 
the male nor female applicant required submit venereal ex- 
Montana has made premarital venereal test compulsory 
for all persons since 1949,(164) and Oregon has required similar exa- 
mination since 


The person applying for marriage license must soin 
Sherman Milliken, applicant for marriage license could not com- 
pel the county auditor issue attorney who was given power 
attorney act for the marital candidate. (166) 


IX, Effect Marriage Criminal Prosecution for Seduction 

Entering into marriage, some instances, may have the effect bar- 
ring prosecution for the crime seduction. statute, most states make 
seduction crime. The essence the crime seduction induce- 
ment engage sexual intercourse under promise marriage made 
male unmarried female. after seduction wedding takes 
place, criminal prosecution barred because the interests society 

are best served.(167) Oregon, prefer the charge seduction, 
unmarried female previous chaste character must have been de- 
flowered and the male defendant cannot convicted unless the testimony 


the seduced female corroborated other evidence. wedding 
takes place, the criminal charge dropped. The Washington Code pro- 
vides that any male seducing chaste female guilty crime. How- 
ever, before indictment judgment, the male should marry the seduced 
female, the court must order the discontinuance the criminal proceed- 
ing. the husband wrongfully refuses support his wife, abandons 
her within three years from the date marriage, the seduction charge 
automatically revived. The Washington statute does not specifically re- 
quire evidence other than the testimony the seduced person. However, 
because crime has been committed, the state must establish the guilt 
the defendant beyond all reasonable doubt. should kept mind 
that the findings made lie detector test cannot admitted prove 
the guilt defendant (except few states) because, under the fifth 
amendment the United States Constitution, criminal cannot forced 
testify against himself. the information garnered through the lie 
detector test should used, many courts have ruled that the defendant 
being forced testify against his volition, thereby rendering such 
evidence inadmissable. The Idaho Code, for some unexplainable motive, 
lumps together seduction and prostitution the same statutory section. 
accordance with the Idaho legislation, the male can only held res- 
ponsible for seduction the female under eighteen years age and 
virtuous character (the statute does not specifically require chastity). 
When past eighteen years age, female should know better according 
the Idaho legislature. Evidently valid marriage between the pros- 
ecutrix and the defendant constitutes defense the crime seduction. 
The Montana law reads: 


Every person, who, under promise marriage, seduces and has 
sexual intercourse with unmarried female previous chaste 
character, punishable imprisonment. 


The Montana law permits criminal charge for seduction the female 
under twenty-five years age. over twenty-five years age, 
the defendant cannot convicted upon the testimony the seduced fe- 
male alone--corroborative evidence essential. 


Only the male can charged with criminal seduction--the female can- 
not prosecuted therefore. 


The Effect Marriage Upon Wills 


common law, marriage plus the birth child constituted auto- 
matic revocation the will made the male prior the nuptial tie 
(there some authority the effect that marriage alone revoked the 
will the husband). the other hand, the will woman, common 
law, was revoked marriage without birth issue. The underlying 


reason for the common law rule that person contracting marriage 
and having children would want provide for his family and only negli- 
gence prevented the making new will. statute, many states 

have changed the common-law rule that marriage the male fe- 
male fully revokes existing will deemed prima facie re- 
vocation testamentary disposition property. Oregon, pre- 
marital will made either spouse deemed revoked mar- 
riage.(168) Evidently, marriage regarded absolute revocation 
awill. Shepard's Estate,(169) the court held that will made 
prior marriage bequeathing property ''to was revoked 

the widow's marriage two weeks after was made. However, adding 
codicil existing will after marriage will revive the pre-marital 
will because intent exhibited after marriage abide the original 
testamentary disposition. (170) 


Idaho, should the male marry after having made will and the wife 
survives the testator, the will automatically revoked, appears, un- 
less provision made for her separate contract the will spec- 

seems that Idaho parole evidence inadmissible court pro- 
ceeding prove that the testator did not intend revoke his will 
later contracting marriage. The will the unmarried woman 
Idaho revoked ipso facto subsequent marriage, and not revived 
upon the subsequent death the husband. (172) 


The probate legislation essence, follows the Idaho 
regulation. However, the Montana statute expressly states evidence, 
except that specified, admissible rebut the presumption the re- 
vocation pre-marital will made the male. However, where the 
effect marriage upon the pre-existing will female discussed, 
nothing said about the evidence needed establish the revocation 
the will the testatrix. 


The Washington statute reads: 


If, after making any will, the testator testatrix marries 

and the wife, husband, livingat the time the death 

the testator testatrix, such will shall deemed re- 

voked, unless provision has been made for the survivor 

marriage settlement, unless such survivor provided 

for the will such way mentioned therein show 

intention not make such provision, and other evi- 

dence rebut the presumption revocation shall received. 


(174) 


The Washington and Idaho legislation are similar. 


XI. 


Conclusion 


Many states, including those the Pacific Northwest, have failed 
recognize the need for major revision all marital legislation. 
fact, the American Bar Association has also been negligent where rec- 
ommendations for marital law revision are concerned, and has failed 

appoint committee with authority compile uniform code mat- 
rimony. Because the increasing mobility society due improved 
transportation, military conscription, larger doses education, and 

rather healthy economy, uniform and well-planned domestic relations 
legislation would undoubtedly desirable. industry continues ex- 
pand, many more people will migrating the Pacific Northwest, and 
uniform code cannot proposed national level, then Montana, 
Idaho, Washington, and Oregon (as well other neighboring sovereign- 
ties) should take the initiative and revise their marital laws before 
many problems are unnecessarily created. 


*Although the article limited discussion the marital laws 
Idaho, Montana, Oregon, and Washington, from necessity, decisions 
rendered other states will reviewed. most instances, the dec- 
isions cited other than from the Pacific Northwest will applicable. 
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Remember the Annual Meeting The Coordinating Council 
Salem, May 17, 1957 


See News and Notes 


Arthur Glogau, Department Editor 
Oregon College Education 
Monmouth, Oregon 


This section planned for the sharing ideas, programs, informa- 
tion about conferences, workshops, and other items interest the 
area Family Life. Please forward any information about what your 
schools, church and community groups and agencies are planning, 
the editor the above address. 


The annual meeting the Oregon Coordinating Council Social Hygiene 
and Family Life will held Willamette University, Salem, Oregon, 
Friday, May 17. Arthur Gravatt, program chairman, reports that Elio 
Monachesi, Professor Sociology, University Minnesota will dis- 
cuss "Juvenile Delinquency and Family Life Contemporary Society" 
from 2:00 4:00 and ''What Being Done May Done Meet 
the Problem Delinquency 8:00 P.M. The Council's business 
meeting will preceed the afternoon session 1:30 P.M. Both sessions 
are open the public. 

Among the summer offerings Oregon State College are workshop 
Family Life Education", both under the direction Lester 
Kirkendall; courses "Observational Research Methods" and 
Topics Child Development" taught Henry Schalock; and laboratory 
course ''The Nursery School Child." 


The 1957 convention the Oregon Home Economics Association will 
held Salem May 17-18 with Miss Helen Tirpak general chairman. 


The Seventh European Marriage and Family Life Tour the National 
Council Family Relations will led Paul landis, Professor 
Sociology, the State College Washington, Pullman. This tour 

open twenty professional persons interested comparative study 
marriage and family life. Further information may obtained from 
Professor Landis the above address. 
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MF. Nimkoff and Mrs. Nimkoff will conduct Family Life Study Tour 
Mexico this summer. Write to, Department Sociology, Florida 
State University, Tallahassee, Florida,for further information. 


Arthur Glogau will teach course marriage and the family Oregon 
College Education during the coming summer session. 


Gertrude McGill, 3441 Mayfair Drive, Victoria, and Dora 
Black, Maple Ridge High School, Haney, have been appointed 

the Executive Committee the Pacific Northwest Conference Family 


Will Drum the General Extension Division the Oregon State Board 
Higher Education and the University Oregon discusses topics con- 
cerned with Family life "Visiting over Channel 

Portland every other Thursday 10:15 a.m. 


The Council Seattle, cooperation with the Family Life De- 
partment the Seattle Public Schools sponsoring series over 
KCTS entitled The series emphasizes the importance 
understanding the role parental attitudes and behavior the lives 
their school-age children, 


The Adult Family Life Department the Portland Public School System 
offers the following course: ''The Two Old Child," "The 
Six Old "The Pre-adolescent and 
and ''The Senior For further in- 
formation write the department 515 15th Avenue, Portland 14, 


Lester Kirkendall, Oregon State College, will discuss the need for 
phasizing positive interpersonal relations the Minnesota State Con- 
ference Family Life held April the University Minne- 
sota, also plans attend the Grove Conference East Lansing, 
Michigan, 


Katharine Read, Oregon State College, served consultant Home and 
Family Life conference for professional Home Economists working 
the State Florida, The Conference was held Tampa February 
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ACCOMODATIONS FOR THE PACIFIC CONFERENCE 
RELATIONS 


Each person attending the Conference, March must make his own 
reservations, Following partial list hotels and motels Walla 
Walla, Rates are approximate and subject change, 


HOTELS: Grand Hotel, and Alder, phone 2660 (100 Rates: 


plain Shower and bath $2,50, Tub $3,00, 


Marcus Whitman Hotel, 2nd and Rose, phone 3111 (175 rooms) 
135 with bath, Rates: from 


MOTELS and AUTO COURTS: 


Motel, Spokane Highway, phone 3258 units, showers), Rates: 

*Aho's Auto 9th, phone 2334 (15 units with bath), 
from $3,00 
City Center Motel, 9th phone units with bath), Rates: 
$4,00 
Highway Auto Court, 1645 Isaacs, phone units, with bath 
shower). Rates: from $2,00 


*Larry's Motel, Spokane Highway #410, phone 5022 (18 units, all with 


*Lee's Deluxe Motel, Orchard Station, phone 4525 (10 units, all with 
showers), Rates: from 


*Riviera Motel, 7S, Touchet, phone 3100 (20 units, all with bath 
shower), Rates: from $6,00 


Sterling's Eastgate Trailer, 2730 Melrose, phone 


*Three Flags Motel,408 phone 3169 (10 units), Rates: and up. 


*Walla Walla Lodge, 1760 Isaacs, phone 707 (32 units, all with bath 
shower and Rates: $5,50 


*Wayside Motel, Wellington and Melrose, phone 571 (19 units, all with 
bath shower both), $5,00 $11.00, 


Pine Motel, West Pine (Rt, city limits, phone 2863 (18 units, 
all with shower bath, Rates: $5.00 $15.00, Also trailer facilities, 


*Member, Washington Motor Hotel Association, 
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